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CiTY OF KANKAKEE,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MERLIN KARLOCK,

Petitioner,
V.

COUNTY OFKANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MICHAEL WATSON,

Petitioner,

V.

COUNTYOFKANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OFILLINOIS, INC.,

Respondents.

STATE OF ILLINOIS
PCB03-03-125 ~ Control Board

(Third-PartyPollutionControl
Facility Siting Appeal)

PCB03-133

(Third-PartyPollution Control
Facility SitingAppeal)

PCB03-134

(Third-PartyPollutionControl
Facility SitingAppeal)

PCB03-135

(Third-PartyPollutionControl
Facility SitingAppeal)

KEITH RUNYON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OFILLINOIS, INC.,

Respondents.
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WASTE MANAGEMENT OF ILLINOIS, INC.’S
MOTION IN LIMINE TO BAR EVIDENCE RELATING TO

PATRICIA BEAVER-McGARR AND CRITERION (iii)

RespondentWASTEMANAGEMENT OFILLINOIS, INC. (“WilvilI”), by its attorneys,

Pedersen& Houpt, in supportof its Motion in Limine to bartheintroductionatthehearingof

any evidencerelatingto PatriciaBeaver-McGarrand/orcriterion(iii), including,but not limited

to, testimonialordocumentaryevidencepresentedby SaundraListenbeeorMaryAnn Powers,

statesasfollows:

1. PetitionerMichael Wastonhasraisedseveralfundamentalfairnessclaimsin this

appeal,includingclaimsthat thepublic hearingwasunfairbecausehewasnot ableto subpoena

documentationconcerningthequalificationsof PatriciaBeaver-McGarr,WIVifi’s expertwitness

oncriterion(iii), or to subjectherto recross-examinationon theissueof hereducational

background.

2. On April 30, 2003,Petitionerservedsubpoenason SaundraListenbee,Registrar

of RichardJ.DaleyCollege,andto Mary AnnPowersofRichardJ.DaleyCollegerequiring

themto appearat thehearingonMay6, 2003andproduce“the entirecontentsoftheRichardJ.

DaleyCollegefile for Ms. PatriciaBeaver-McGarr(formerlyPatriciaBeaver).”

3. In responseto WMJT’s Motion to Quashthesubpoenas,Petitionerarguedthathe

shouldbe allowedto presentevidenceatthehearingthroughthesetwo witnessesto supporthis

claimthatMs. Beaver-McGarrperjuredherselfatthepublichearingby testifying that she

obtaineda degreefrom RichardJ.DaleyCollegeon thetheorythat if hesheperjuredherself,her

testimonyshouldhavebeenbarred,andbecauseit wasnotbarredtheCountyBoardof

Kankakee’s(“CountyBoard”)decisionwasfundamentallyunfair. Petitioneralsocontendsthat

365125 ThisDocumentwasPrinted on RecycledPaper

2



heshouldbeallowedto presentevidencefrom thesetwo witnessesto establishthatthehearing

wasfundamentallyunfair dueto WMII’s allegedrefusalto produceMs. Beaver-McGarr’s

diplomaor to reproduceher for furtherquestioningon her diploma.

4. It is apparentthat anyevidencefrom Ms. ListenbeeandMs. Powerscanonly be

offeredfor thepurposesof contradictingMs. Beaver-McGarr’stestimony,collaterallyattacking

hercredibility andchallengingtheCountyBoard’sfinding thatcriterion(iii) wasmet. In other

words,Petitioneris arguing a manifestweightof theevidenceissueundertheguiseof a

fundamentalfairnessargument.

5. It is well-settledthattheBoardis not permittedto reweightheevidence

concerningthenine statutorycriteriaorawitness’~scredibility on appeal. Land& LakesCo.v.

illinois Pollution ControlBoard,319ill. App. 3d 41, 53, 743 N.E.2d188, 197 (3dDist. 2000);

Landfill 33 Ltd. v. EffinghamCountyBoard,No.PCB03-43and03-52(cons.),slip op. at 3

(February20, 2003). In Land& LakesCo., theIllinois appellatecourtheldthat “it is for thelocal

siting authorityto determinethecredibility of witnesses,to resolveconflicts in theevidence,and

to weigh theevidencepresented.”Land& Lakes.Co., 319111.App. 3dat 53, 743 N.E.2dat 197.

In accordancewith Land& LakesCo., theBoardin Landfill 33 Ltd. statedthat “[w}here thereis

conflictingevidence,theBoardis not freeto reversemerelybecausethelowertribunalcredits

onegroupof witnessesanddoesnot credittheother. [citation omitted]. Becausethelocal

governmentcouldhavedrawndifferentinferencesandconclusionsfrom conflictingtestimonyis

nota basisfor thisBoardto reversethelocal government’sfindings.” Landfill 33 Ltd., No. PCB

03-43and03-52(cons.),slip op. at 3.

6. Eventheillinois appellatecourt in Peopleof theStateof illinois v. Moore, 199 Ill.
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App. 3d 747, 557 N.E.2d537(1stDist. 1990)’,thecaseon which Petitionerrelieson to support

its contentionthat theuseof perjuredtestimonyis fundamentallyunfair, statedthat issues

concerningtestimony“go merelyto thecredibility ofthewitnessandof theevidence.”J~,at

76~,557 N.E.2dat 549.

7. In this case,theCountyBoardissuedits decisiongrantinglocal siting approval,

subjectto certainconditions,despitePetitioner’~schallengesandobjectionto Ms. Beaver-

McGarr’squalificationsasan expert. TheBoardcannotmakeits ownfindingsof factconcerning

Ms. Beaver-McGarr’squalifications,andcannotreweightheevidenceconcerninghercredibility

asan expertwitness. Therefore,it is improperto permitPetitionerto introduceevidenceatthe

hearingconcerningMs. Beaver-McGarr’seducationalbackground,herqualificationsasan

expert,hertestimonyconcerningcriterion(iii) or any othermatterthatrelatesto theCounty

Board’sfinding that criterion(iii) wasmet.

8. Evenwhenreviewingfundamentalfairnessissues,it is improperfor theBoardto

hearnewevidenceunlesssuchevidencenecessarilylies outsideof therecord. Land& Lakes

~, 319111.App. 3dat48, 743 N.E.2dat 194.

9. In this case,the issueof Ms. Beaver-McGarr’squalificationsasan expertwitness

wasraisedandthoroughlyexhaustedby Petitioneratthepublic hearing.PetitionersubjectedMs.

Beaver-McGarrto extensivecross-examinationon the issueof hereducationalbackground.At

Petitioner’srequest,an affidavit from RichardJ.DaleyCollegewasfurnishedatthehearing

concerningMs. Beaver-McGarr’saffiliation with thecollege,which is partoftherecordon

appeal. Petitionermadehis recordconcerninghis objectionto Ms. Beaver-McGarr’s

1 Peopleof theStateof Illinois v. Moore,is alsoinappositein thatit is acriminal case,

not a local siting case.
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qu~tlificationsasan expertwitness,andtherecordwasclosedat theendof thepublic comment

period. Hecannotnow reopenthis issueandintroduceadditionalevidenceon appeal.

10. Moreover,a determinationof whethertheproceedingswerefundamentallyunfair

dueto WMII’s allegedfailureto presentdocumentationconcerningMs. McGarr’s qualifications,

andallegedfailure to presentMs. McGarrfor supplementalrecross-examinationon the issueof

her educationalbackgrounddoesnotrequireevidencefrom Ms. ListenbeeorMs. Powers,ora

reviewof any otherevidenceoutsideoftherecord. Therefore,thereis no legitimatebasisfor

presentingthetestimonialordocumentaryevidencefrom Ms. ListenbeeorMs. Powersat the

hearingon May6th.

WHEREFORE,WIvill requeststhattheHearingOfficerbartheintroductionatthe

hearingof anyevidencerelatingto PatriciaBeaver-McGarrand/orcriterion(iii), including,but

not limited to, testimonialordocumentaryevidencepresentedby SaundraListenbee,Registrarof

RichardJ.DaleyCollege,andto MaryAnn PowersofRichardJ.DaleyCollege,andprovide

suchfurtherandotherreliefashedeemsappropriate.

Respectfullysubmitted,

WASTE

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT
161 NorthClark Street
Suite3100
Chicago,Illinois 60601
(312)641-6888
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